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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): RL NAYAGER (“complainant”) v TESUCO RETIREMENT 

FUND (“first respondent”); LIBERTY GROUP LIMITED (“second respondent”); 

RANGINI NAYAGER (“third respondent”) AND SHONTAL NAYAGER (“fourth 

respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit by the first 

respondent following the death of the complainant’s husband, Mr. D 

Nayager (“the deceased”).  

 

 1.2  The complaint was received by this Tribunal on 26 September 2011. A 

letter acknowledging receipt thereof was sent to the complainant on         

19 October 2011. On the same date a letter was dispatched to the first and 

second respondents giving them until 21 November 2011 to file a 

response. Another letter was dispatched to the third and fourth 

respondents on 26 January 2012 giving them an opportunity to respond to 
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the complaint. Responses on behalf of the first and second respondents 

were received on 11 November 2011. This Tribunal also received 

responses from the third and fourth respondents on 6 February 2012 and 

7 February 2012. On 12 December 2011 this Tribunal received further 

submissions from the complainant.  

  

 1.3 Having considered the written submissions, it is considered unnecessary 

to hold a hearing in this matter. As the background facts are known to the 

parties only those facts that are pertinent to the issues raised herein will be 

repeated. The determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the surviving spouse of the deceased who passed 

away on 3 January 2011. The deceased was employed by Hytec Holdings 

(Pty) Ltd (“the employer”) from 1 July 1981 until the date of his death. He 

was a member of the first respondent by virtue of his employment until he 

passed away. The deceased was previously married to the third 

respondent until they divorced on 28 July 1999. In January 2010 the first 

respondent paid the third respondent an amount of R172 000.00 in 

respect of pension interest, thus discharging its duty in terms of the 

divorce order. The deceased and the third respondent’s daughter is Miss 

Shontal Nayager, who is the fourth respondent.  

 

2.2 The deceased married the complainant on 17 September 2004 and lived 

with her until his death. A minor daughter, Miss Leah Nayager (5 years 

old), was born of the marriage between the deceased and the 

complainant. The complainant had two children from her previous 

marriage, i.e. Kimberly Subbiah (13 years old) and Adrian Subbiah          

(20 years old). The deceased completed a nomination form on                            

2 October 1992 while he was a member of the Hytec Pension Fund in 
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terms of which he allocated his death benefit to the third and fourth 

respondents in equal shares. He also had a will that was signed on           

22 May 1999 in terms of which he left his estate to the fourth respondent.  

 

2.3 The first respondent initially allocated 89% of the death benefit to the 

complainant. After receiving further submissions from the third and fourth 

respondents, the board of trustees decided to allocate 89% of the death 

benefit to Leah Nayager. The benefit was placed in an Absa Flexible 

Option Trust for her benefit. The remaining 11% was allocated to Shontal 

Nayager.  

 

 [3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the fact that she was not allocated a 

portion of the deceased’s death benefit. She states that she lived with the 

deceased and shared a common household with him until his death. She 

avers that all her children, including Kimberly Subbiah and Adrian 

Subbiah, were factually dependent on the deceased as their father did not 

contribute to their maintenance since 2005. The complainant contends that 

the board initially made a decision to allocate 89% of the death benefit to 

her, but later indicated that they are conducting further investigations in 

light of new information. This was due to the fact that the third and fourth 

respondents submitted certain information to the trustees, inter alia 

intimating that the complainant may have been responsible for the 

deceased’s death. The board subsequently rescinded its initial decision 

and decided to allocate 89% of the death benefit to the minor child, Leah 

Nayager, to the complainant’s exclusion.  

 

3.2 The complainant states that her exclusion is unjustifiable as she was 

factually dependent on the deceased prior to his death. The board was 

also influenced by the allegations that were levelled against her in relation 
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to the deceased’s death.  

 

3.3 The complainant submits that the board decided to place her minor child’s 

benefit in a trust fund without consulting her or allowing her to administer 

the benefit on behalf of the minor child. The deceased also did not 

designate in writing that the benefit due to the minor child should be 

placed in a trust fund. The board also failed to conduct a thorough 

investigation regarding the deceased’s estate. The board assumed that 

there is a considerable amount of debt in the estate, which was incorrect. 

The only debt in the estate was a shortfall of R141 000.00 due to the 

deceased’s vehicle being auctioned, but this was written off by the 

financing bank. The board contravened the Act as it provides that death 

benefits are deemed not to form part of the deceased’s estate and may not 

be attached.  

 

3.4 In addition, the trustees did not pay the full amount of the death benefit of 

R2 347 505.01 as stated on its benefit statement of 31 December 2010. 

The benefit paid included late payment interest that was calculated at 

3.2%, which is incorrect. The board withheld interest in the amount of     

R41 687.84 and did not pay this amount to the beneficiaries. The amount 

that was paid to the fourth respondent was more than what was due as it 

should have been 11% of the benefit. The second respondent provided 

three different amounts of the death benefit. The complainant was advised 

that the total amount is R2 010 355.60 and Absa Trust was advised that 

the benefit amounted to R204 936.80 while the fund was informed that it 

was R2 054 560.89. The death benefit should have been five times the 

deceased’s annual salary, but what was paid was four times his annual 

salary, hence there was a short payment of approximately R337 000.00. 

The recognition of transfer document also had an error in that the benefit 

transferred was in excess of R11 million. 
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3.5 The board also incorrectly paid the deceased’s former spouse (Mrs. 

Rangini Nayager) an amount of R35 000.00. Mrs. Rangini Nayager was 

paid 50% of the deceased’s pension interest in the amount of R172 000.00 

on 15 January 2010 and was therefore not a beneficiary. The trustees 

exercised their discretion improperly by allocating 11% of the death benefit 

to the fourth respondent, who is not a factual dependent. She states that 

the fourth respondent is 22 years old and was previously employed at Cell 

C as a customer service representative. She and her mother, the third 

respondent, operate a business in Durban which trades as R & S Foods 

and Crafts Training School CC. The third and fourth respondents had not 

provided any proof of their financial dependency on the deceased. 

 

3.6 The complainant states that the board refused to give her an advance 

payment after there was a break-in at her house. She asserts that she 

needed the advance payment in order to repair the house and to replace 

stolen items.  

 

3.7 In conclusion, the complainant requests that the board should reverse its 

decision regarding her exclusion from the distribution of the death benefit 

and the allocation of her minor child’s benefit to a trust fund. She requests 

that the board should correct the short payment of the death benefit, 

including interest. The amount allocated to the fourth respondent should 

be re-considered as she was not a factual dependent. The complainant 

also claims an amount of R300 000.00 in respect of losses she incurred 

and damages suffered by her children. She states that the board should 

be found guilty of maladministration of the death benefit and should be 

penalised. 

 

[4] RESPONSES 

 

 First respondent’s response 
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4.1 The first respondent confirms that the deceased completed a nomination 

form on 2 October 1992 in respect of a previous pension fund, which pre-

dates the date of his divorce from the third respondent and his marriage to 

the complainant. The board obtained a letter from K Swart & Company 

Incorporated, which indicates that the mortgage of the deceased’s home 

had been settled in full on the date of his death. The total debts in the 

deceased’s estate was approximately R500 000.00. The deceased’s net 

pay for November 2010 amounted to R15 007.86. The complainant 

claimed monthly household expenses of between R10 000.00 and        

R14 350.00 per month. 

 

4.2 The deceased’s former spouse, the third respondent, is able to support 

herself financially. She was paid an amount of R172 000.00 from the 

deceased’s pension interest following their divorce. The first respondent 

confirms that she was erroneously paid an advance payment of            

R35 000.00 on 18 April 2011. She submitted an affidavit in which she 

stated that she was unemployed and was financially dependent on the 

deceased.  

 

4.3 The first respondent states that the fourth respondent was identified as a 

legal dependent in terms of a beneficiary nomination form that was 

completed by the deceased. She submitted an affidavit in which she 

stated that she was financially dependent on the deceased for her needs. 

The investigation revealed that she was completing a B.Com degree at 

the time of the deceased’s death and was planning to study further for 

honours and masters degrees. She was paid an advance payment of    

R30 000.00 which was required in order for her to complete her B.Com 

degree.  

 

4.4 The complainant was identified as a potential beneficiary but was not 
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awarded any benefit as she could fend for herself financially. She is 

currently employed at Commercial Cold Storage (Pty) Ltd. She was 

previously married to Mr. J. Subbiah with whom she had two children, 

Adrian Subbiah and Kimberly Subbiah. The complainant’s children were 

supported by the deceased. However, the investigations revealed that 

their father runs two franchises for the Golden Homes Group and is liable 

for the maintenance of the children. The investigations also indicate that 

Adrian Subbiah is a major and has completed his school education. 

Although Kimberly Subbiah is still a scholar she was excluded as her 

father was responsible for her maintenance. The complainant was also 

paid an advance payment of R25 000.00 on 4 April 2011. She was paid a 

further advance amount of R35 000.00 on 4 May 2011. The board 

identified Leah Nayager as a legal dependent as she was still a minor. 

 

4.5 The first respondent indicates that the deceased failed to update his 

beneficiary nomination form prior to his death. The board identified the 

third respondent, the fourth respondent, the complainant, Leah, Adrian 

Subbiah and Kimberly Subbiah as possible beneficiaries. However, both 

the fourth respondent and Leah were exclusively dependent on the 

deceased and their mothers for maintenance. The deceased’s 

stepchildren have their own biological father who could assist with their 

maintenance. 

 

4.6 As regards the total amount of the death benefit, the first respondent 

states that the amount of R2 347 505.01 that was reflected on the 

deceased’s benefit statement was incorrect as it included the employer’s 

share of fund of R338 984.96, which is not payable on the death of a 

member. In terms of rule 7.1(a) of the first respondent’s rules, the death 

benefit consists of five times the member’s fund salary at the date of death 

plus the member’s contributions and fund interest. This is subject to the 

proviso that if the member’s share of fund is greater than the above 
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amount, then the share of fund will be used to fund the annuity. The 

deceased’s death benefit was computed as follows: 

 

R234 000 (Member’s Fund Salary) x 5  R1 170 000.00 

  Plus the MEMBER’S contributions  R   346 832.80 

  Plus FUND INTEREST    R   493 522.80 

  Total      R2 010 355.60 

 

4.7 The deceased’s share of fund as at 3 January 2011 amounted to             

R1 180 105.30, so the death benefit was the greater amount, i.e.              

R 2 010 335.60.  

 

4.8 The first respondent states that the complainant’s claim in respect of 

house renovations and future plans fall outside the provisions of section 

37C of the Act. It acknowledges that the benefit allocated to the minor 

child would ordinarily be paid to the complainant as the natural guardian of 

the child. However, it contends that the board had reservations and doubts 

that the benefit would be used exclusively for the benefit of Leah Nayager. 

There was no guarantee that the benefit would not be attached by the 

creditors of the deceased’s estate or used to service the total debts 

amounting to R500 000.00. Further, the monthly income from the 

beneficiary fund would be paid to the complainant for the benefit of Leah 

Nayager. The complainant would still be able to request payment of ad-

hoc expenses incurred by and on behalf of Leah Nayager from the 

beneficiary fund.  

 

4.9 It contends that there was no maladministration of the benefit and that the 

board exercised its discretion properly in terms of section 37C of the Act. It 

provided a further breakdown of the amounts that became payable to the 

beneficiaries, which reads as follows: 

 

 The gross death benefit due at 3 January 2011  R2 010 355.60 
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  Contributions: Employer January 2011   R       1 054.95 

  Contributions: Member January 2011   R       1 462.50 

  Payment: Rebecca L Nayager    R   - 25 000.00 

  Payment: S Nayager     R   - 30 000.00 

  Payment: Rebecca Nayager    R    -35 000.00 

  Payment: Rangini Nayager    R    -35 000.00 

  Gross Amount Available for payment   R1  887 873.05 

  Less: Taxation      R  -561 217.27 

  Add: Interest      R     41 687.84 

  Net Amount Available for payment   R1 368 343.62 

  Shontal Nayager     R   114 173.98 

  L Nayager- ABSA Beneficiary Fund   R1 254 169.64 

  Total Payment      R1 368 343.62.  

 

4.10 Interest at the rate of 3.42% per annum was added to the benefit. It 

acknowledges that the fourth respondent was overpaid by R13 766.82, but 

the second respondent will not be recovering this overpayment. Leah 

Nayager was underpaid by R34 839.74 but an additional payment will be 

made to the trust fund to make-up for the underpayment. It states that it 

could not find any document referring to a recognition of transfer in the 

amount of R11 million. The amount of R35 000.00 that was paid to the 

third respondent in error was recovered from the 11% awarded to the 

fourth respondent with her approval.  

 

Second respondent’s response 

 

4.11 The second respondent states that its role is to make payments as 

instructed by the trustees and not to make decisions regarding the 

distribution of death benefits. The death benefit was distributed in 

accordance with the trustee resolution of 26 July 2011.  

 

4.12 The amount of R2 010 355.60 is the death benefit as computed on           

3 January 2011. The amount of R204 936.80 was reflected on the 
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recognition of transfer form, but there was an error as all the numerical 

fields were not completed. The amount should have been R2 048 936.80. 

The final amount calculated at the date of finalising the claim was             

R2 054 560.89.  

 

Third and fourth respondents’ responses 

 

4.13 The third and fourth respondents claimed that the first respondent erred in 

allocating such a large percentage of the death benefit to the 

complainant’s daughter. They counter-claim and state that they should be 

entitled to a greater share of the death benefit because they were 

dependent on the deceased. They also claim that the deceased intimated 

to them before he died that he wanted to divorce the complainant and that 

Leah may not be his child. The fourth respondent also alleges in an 

affidavit that she is suspicious about how the deceased passed away, 

inferring that it may not have been of natural causes as reported in the 

death notice. Therefore, they seek a review of the trustees’ decision and a 

larger share of the death benefit. 

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Preliminary point 

 

5.1 The complainant included the employer as a respondent in her complaint.  

However, no relief is sought against the employer as the complaint relates 

to the alleged failure of the first respondent’s board of management to 

exercise its powers properly. The employer was not involved in the 

decision to allocate the death benefit. Thus, the employer is not cited as a 

party because the complaint does not involve the employer and no relief is 

sought against it. 
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The merits 

 

 5.2 The complainant is dissatisfied with the mode of payment and distribution 

of the death benefit and the fact that the amount allocated to her child, 

Leah Nayager, was placed in a trust fund instead of being paid to her as a 

natural guardian. She also contends that the fourth respondent was not 

dependent on the deceased. 

 

 5.3 The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 

purpose of this section is to protect those who were financially dependent 

on the deceased during his lifetime. In effect, section 37C overrides the 

freedom of testation of the deceased. The board has three main duties 

when dealing with death benefits, i.e. to conduct a thorough investigation 

to determine the potential beneficiaries, to thereafter decide on an 

equitable distribution and lastly to decide on the mode of payment of the 

benefit to the identified dependants or nominees.  

 

5.4 The potential beneficiaries consist of the deceased’s dependants and 

nominees, if any. Section 1 of the Act defines a “dependant” in the 

following terms:  

 

““dependant”, in relation to a member, means- 

 

(a)  a person in respect of whom the member is legally liable for 

maintenance; 

(b)  a person in respect of whom the member is not legally liable for 

maintenance, if such person- 

 

(i)  was, in the opinion of the board, upon the death of the member in 

fact dependent on the member for maintenance; 

 

(ii) is the spouse of the member; 
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(iii) is a child of the member, including a posthumous child, an adopted 

child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

 5.5 The first respondent’s trustees identified the following potential 

dependants: 

 

The complainant, deceased’s wife, born 12 November 1972; 

   Adrian Cassidy Subbiah, step-son, born 4 March 1991; 

   Christen Kimberley Subbiah, step-daughter, born 26 May 1997; 

   Leah Nayager, daughter, born 5 January 2006; 

   Shontal Kuveshni Nayager, daughter, born 16 August 1989. 

 

 5.6 The board investigated the extent of dependency of the complainant on 

the deceased. There is uncontested submission that she shared a 

common household with the deceased and lived with him until his death. 

Although she is employed, the facts indicate that the complainant was 

financially dependent on the deceased at the time of his death. It has been 

held that the test for dependency in these circumstances is whether the 

parties lived in a relationship of mutual dependence and ran and shared a 

common household. A relationship of mutual dependency involves, 

amongst other things, an emotional and intimate bond (see Chittenden v 

Estcourt Butchery (Pty) Ltd Provident Fund and Another [2001] 5 BPLR 

2001 (PFA) at 2005B-C). The submissions indicate the complainant and 

the deceased lived in a relationship of mutual dependence and ran a 

common household until his death.  

 

 5.7 It appears from the submissions that the board was influenced by 

irrelevant factors such the allegations leveled against the complainant in 

relation to the cause of the deceased’s death. The board initially identified 
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the complainant as a factual dependent but later changed its decision after 

receiving submissions from the third and fourth respondents. Thus, the 

board fettered its discretion by taking into account irrelevant and untested 

allegations against the complainant in distributing the death benefit. The 

facts indicate that the complainant falls within the ambit of a dependant as 

provided in section 1(b)(i) and (ii) of the definition of a “dependant” in the 

Act. Therefore, the complainant should have been identified as a 

dependant and allocated a portion of the death benefit in her own right. It 

is the duty of the board to make an equitable distribution of the death 

benefit between the complainant, her minor child (Leah Nayager) and 

other dependants having regard to, inter alia, their ages, and extent of 

their dependency on the deceased. 

 

 5.8 The submissions indicate that the complainant’s other children, Adrian 

Subbiah and Kimberly Subbiah were being supported by the deceased at 

the time of his death. Thus, Adrian Subbiah and Kimberly Subbiah qualify 

as factual dependents as the deceased’s step-children.  The fact that the 

deceased supported them financially was confirmed by the first 

respondent. The first respondent’s submission that they have a biological 

father who is responsible for their maintenance does not detract from the 

fact that they were dependent on the deceased at the time of his death. 

The purpose of section 37C of the Act is to ensure that those who were 

dependent on the deceased at the time of his death are not left destitute 

by his death. Although, the submissions indicate that Adrian Subbiah is a 

major and has completed his school education, there is nothing which 

suggests that he is financially independent. The facts also show that 

Kimberly Subbiah is still a scholar. Thus, the submission indicates that the 

deceased’s step-children were financially dependent on him and as a 

result they qualify to receive a portion of the death benefit as factual 

dependants. The board has to consider the deceased’s step-children as 

factual dependants having regard, inter alia, to the nature of their 
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relationship with the deceased, their ages, future prospects, extent of their 

dependency on the deceased and the amount available for distribution as 

a death benefit.  

 

Placement of the minor’s benefit in a trust fund 

 

5.9 The complainant is also dissatisfied with the fact that the amount allocated 

to her minor child, Leah Nayager, was placed in a trust fund. It is normal 

practice that when paying a benefit to a minor, the benefit is often paid to 

the natural guardian of the minor. As the natural guardian of a minor child, 

a parent has a duty, inter alia, to administer the property and assets of her 

minor child. Thus, the payment of the minor child’s benefit to her natural or 

legal guardian should be done in the ordinary cause of events unless there 

are cogent reasons for depriving the guardian of the duty to take charge of 

her minor child’s financial affairs and the right to decide how the benefit 

due to the minor should be utilised in the best interests of the minor child 

(see Malatjie v Idwala Provident Fund (2005) 1 BPLR 45 (PFA) at 

paragraph 12 and Dhlamini v Smith and Another (2003) 7 BPLR 4894 

(PFA) at 4901C-F).  

 

5.10 There is a duty on the board to consider carefully the facts of each case 

before depriving a natural guardian of minor children to administer the 

financial affairs of the minor children. The board has to consider factors 

such as the amount of the benefit, the ability of the guardian to administer 

the moneys, her qualifications or lack thereof as the guardian to administer 

the moneys and the fact that the benefit should be utilised in the best 

interest of the minor child (see Ramanyelo v Mine Workers Provident Fund 

[2005] 1 BPLR 67 (PFA) at paragraph 16).  

 

5.11 The submissions indicate that the main reason the board did not pay the 

child’s benefit to the complainant as a natural guardian was due to the fact 
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that the deceased’s estate had a debt of R500 000.00. The complainant 

and the deceased were married in community of property and as a result 

had a joint estate. Thus, the fear was that the joint estate could be 

attached by creditors in order to recover the amount of R500 000.00. 

However, in terms of section 37C(1) of the Act a death benefit does not 

form part of the assets of a deceased’s member, but shall be distributed as 

set out in Act. Therefore, it would not have been possible for creditors of 

the deceased’s estate to attach the death benefit in satisfaction of the 

debt. 

 

5.12 It also appears from the submissions that the board did not obtain the 

consent of the complainant and investigate her ability to administer the 

financial affairs of her minor child before depriving her of the right to do so. 

The board placed the benefit in a trust fund merely on the suspicion that it 

will not be used for the benefit on the minor child as a result of the debt in 

the joint estate. The board fettered its discretion by depriving the 

complainant of the right to administer the benefit allocated to her minor 

child without her prior authorisation. Thus, the board should be ordered to 

investigate the ability of the complainant to administer the financial affairs 

of her minor child and decide whether or not to pay any amount allocated 

to her child to her or in a trust fund.  

 

 Claims by the third and fourth respondents 

 

 5.13 The trustees also considered whether the third respondent should be 

considered as a dependant, however she failed to provide any proof that 

she was being supported by the deceased. The trustees also considered 

that the divorce settlement agreement between the parties only made 

provision for the payment of maintenance to the third respondent for two 

years after their date of divorce, i.e. until July 2001. By January 2011 the 

third respondent had no maintenance claim against the deceased. The 
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pension interest of the third respondent was already paid to her by the first 

respondent in January 2010. Thus, the third respondent was neither a 

legal nor factual dependant of the deceased. The trustees considered that 

the third respondent is an adult who is capable of earning an income and 

supporting herself. Nothing in the submissions to this Tribunal suggests 

that the trustees’ conclusions were incorrect. While several allegations of 

financial support by the deceased while he was alive are made by the third 

respondent, she failed to provide any proof to substantiate these claims. 

 

 5.14 The third respondent claims that she was the deceased’s nominee to 

receive a share of the death benefit. However, the nomination form 

referred to was in respect of a nomination by the deceased while he was a 

member of the Hytec Pension Fund on 2 October 1992. Sections 

37C(1)(b) and (bA) require a nomination in writing to the fund paying the 

death benefit, in this matter it is the first respondent. There is no written 

nomination by the deceased to the first respondent. Therefore, the third 

respondent is not a nominee of the deceased in respect of the death 

benefit payable by the first respondent. The fourth respondent can also not 

claim to be a nominee for the similar reasons. Therefore, the board 

exercised its discretion properly in not allocating any portion of the death 

benefit to the third respondent. 

 

5.15 The investigations by the board revealed that the fourth respondent was 

fully dependent on the deceased at the time of his death. She is currently 

22 years old and she is studying BCom degree at Unisa. The facts 

indicate that the deceased paid for her studies, medical expenses, food, 

clothes and other necessities. She contends that a greater portion of the 

death benefit should be allocated to her and that the 11% that was 

allocated to her is not sufficient. The deceased nominated her as a 

beneficiary in his beneficiary nomination for and in a will that was signed 

on 22 May 1999.  
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5.16 The submissions indicate that the board took into account the fourth 

respondent’s age, the fact that she has two years to complete her degree 

and her future prospect including future earning potential as compared to 

Leah Nayager. The fourth respondent confirmed that she worked at Cell C 

from December 2008 until July 2009 on a monthly salary of R4, 200.00. 

On 4 April 2011 she received an advance payment of R30 000.00 in 

respect of her studies at Unisa. The board established that the 11% that 

was allocated to the fourth respondent is sufficient for her complete her 

studies and to become self-supporting.  

 

5.17 The fourth respondent is relatively older as compared to Leah Nayager 

who is still a minor child. Having regard to her age, future prospects and 

future earning potential the board correctly allocated a lesser amount to 

her. The submissions indicate that the board took into account relevant 

factors and excluded irrelevant factors in distributing the death benefit. 

Although the third and fourth respondents allege that Leah Nayager was 

not the deceased’s biological child, this was not supported by evidence. 

The investigation conducted by the board indicates that Leah Nayager is 

the deceased’s biological child and that she was completely dependent on 

the deceased. In any event the issue of dependency is not based on any 

blood relationship. The third and fourth respondents did not dispute the 

fact that Leah Nayager was dependent on the deceased. 

 

 

The quantum of the death benefit 

 

5.18 The complainant contends that the amount that became payable as a 

death benefit was not computed correctly. In terms of rule 7.1(a) of the 

first respondent’s rules an annuity consisting of five times the member’s 

fund salary as at the date of death plus the member’s contribution and 
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fund interest became payable as a death benefit. This is subject to the 

proviso that if the member’s share is greater than the above amount, then 

the share of fund is used to fund the annuity.  

 

5.19 The first respondent provided a detailed breakdown of the amount that 

became payable as a death benefit following the deceased’s death. The 

breakdown indicates that five times of the deceased’s fund salary 

amounted to R1 170 000.00 as at the date of his death. His member’s 

contributions amounted to R346 832.80 while his fund interest amounted 

to R493 522.80. Thus, a total amount of R2 010 355.60 became payable 

as a death benefit. A net amount of R1 368 343.62 became available for 

distribution after tax and the amounts that were paid to the complainant, 

the third and fourth respondents as advance payments. The death benefit 

included interest of 3, 42%. The submissions indicate that benefit was 

computed correctly in terms of rule 7.1 as it was made-up of five times the 

deceased’s fund salary, plus his member’s contribution and fund interest. 

 

5.20 Although Leah Nayager was underpaid by R34 834.74, the second 

respondent has undertaken to make an additional payment to her. The 

amount of R35 000.00 that was paid to the third respondent in error was 

recovered from the 11% that was allocated to the fourth respondent with 

her approval. The complainant made reference to a transfer document 

stating the amount of R11 million. However, the complainant could not 

provide any further information to substantiate her submission in this 

regard. There are not sufficient facts which show where the R11 million 

comes from and how it relates to the death benefit. Thus, this aspect of 

the complaint is dismissed. 

 

Conclusion 

 

5.21 In light of the submissions, this Tribunal is satisfied that the board fettered 
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its discretion by failing to identify the complainant and the deceased’s 

step-children as factual dependants. The board did not take into account 

relevant factors is failing to allocate a portion of the death benefit to the 

complainant in her own right as a dependant and a spouse of the 

deceased. The board also erred in placing the minor’ share in a trust fund 

without prior authorisation from the complainant. The matter is remitted 

back to the first respondent to make an equitable distribution of the death 

benefit having regard to the factors indicated in this determination. 

 

[6] ORDER 

 

6.1     In the result, the order of this Tribunal is as follows: 

 

6.1.1  The decision of the trustees of the first respondent regarding the 

exclusion of the complainant, Adrian Subbiah and Kimberly 

Subbiah from the distribution of the death benefit is hereby set 

aside; 

 

6.1.2 The matter is remitted to the board of trustees of the first 

respondent to re-exercise its discretion in terms of section 37C of 

the Act regarding the dependency on the complainant, Adrian 

Subbiah and Kimberly Subbiah on the deceased, within six weeks 

of the date of this determination; 

 

6.1.3 The first respondent is directed to serve a copy of the decision of 

its board of trustees together with reasons therefore upon all the 

parties and this Tribunal, within seven days of reaching its 

decision; 

 

6.1.4 The first respondent is ordered to pay the identified dependants 

the death benefit according to its decision in paragraph 6.1.2 
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above within two weeks of its decision; 

 

6.1.5 The decision of the first respondent to place the amount allocated 

to Leah Nayager in a trust fund is hereby set aside and the first 

respondent is ordered to investigate whether or not it is justifiable 

to deprive the complainant of the right to administer the benefit 

allocated to her minor child, within six weeks of the date of this 

determination; 

 

6.1.6 The first respondent is also directed to inform this Tribunal and 

the complainant of its decision after investigating the ability of the 

complainant to administer the financial affairs of her minor child 

as indicated in paragraph 6.1.5 above, within seven days of 

completing its investigations.  

 

DATED AT JOHANNESBURG ON THIS 25TH DAY OF JUNE 2012 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 


